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THE DEVELOPMENT OF AMERICAN 
CONSTITUTIONAL LAW 

MUNROE SMITH 
Professor of Comparative Jurisprudence, Columbia University 

AMERICAN public law is peculiar, if not unique, in the 
extent to which the powers of our representative legis- 
latures are restricted by written constitutions. Many 
of the existing restrictions are required by our federal form of 
government. The fact that the field of legislative action is 
divided between the federal Congress and the state legislatures 
has compelled us to limit, in one way or in another, the powers 
of both, either by indicating what they may do or by stating 
what they may not do. There are, however, other restrictions 
that are not required by the federal form of government. Our 
federal and state constitutions contain special prohibitions de- 
signed to prevent the misuse of legislative power. The most 
important of these special prohibitions are those which are de- 
signed to protect personal liberty and private property and to 
maintain a formal legal equality. 

Natural Rights 

These special prohibitions, introduced in our earliest and 
repeated in our latest constitutions, embody principles which 
had slowly taken form, in Europe, during a period of more 
than two thousand years. The interests which they protect 
had come to be known as " natural rights," and these natural 
rights were regarded as part of a body of " natural law." To 
this natural law many European theorists, from the period of the 
Stoics to the times of Locke and Rousseau, had ascribed a tran- 
scendent authority ; and some of them had claimed that laws es- 
tablished by human authority which were not in harmony with 
natural law were not, properly speaking, entitled to the name 
or to the force of law. In those instances, however, in which 

1 Read at the meeting of the Academy of Political Science, October 26, 1912. 
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the recognized political authorities could not be induced, by 
argument or by agitation, to change the positive law or its 
interpretation, no method had been discovered by which the 
law of nature could be made to prevail except that of revolu- 
tion. Our separate national life began in a revolution, justified 
by appeals to natural law ; and in our constitutions we have 
elevated a certain number of natural-law principles to the posi- 
tion of supreme positive law. 

The Judicial Power 

Our public law is unique, again, in the extent to which the 
interpretation and enforcement of constitutional restrictions 
upon legislation are entrusted to the judiciary. The ground 
upon which Hamilton and others based their assertion that this 
power belongs to the courts, at least in what are called " non- 
political " questions, involving private rights, remains unshaken. 
That a representative legislature of limited authority cannot 
validly act beyond the scope of its authority is self-evident. 
That, if it attempts to do this, its act is not law, and that it is 
the right and the duty of the courts, in deciding cases, to de- 
cide what is and what is not law, seemed to Hamilton and 
to Marshall equally evident. Although this theory, when first 
formulated, was disputed, and has often since been combated — 
although it has been strongly urged, in particular, that it ignores 
the distinction between a legislature whose power is coordinate 
with that of the court which undertakes to restrain it and a 
legislature whose power is subordinate — nevertheless this theory 
also has been accepted. The question has been settled in prac- 
tise. The judicial power rests upon a basis more solid than 
any written text: it rests upon our established constitutional 
custom. 

In the development of our constitutional custom, however, 
the judicial power has proved to be greater than was perhaps 
originally foreseen by its most far-seeing advocates. The pro- 
visions in our constitutions which prevent our legislatures from 
interference with private rights are brief in their wording and 
broad in their scope. Drawn, as we have seen, from the theory 
of natural rights, as formulated in the eighteenth century, they 
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have much of the vagueness which has always characterized 
natural law. This law, as Hobbes long ago said, is, more than 
any other, in need of an interpreter. In confiding its interpreta- 
tion to the courts, we have enabled them to make much unwritten 
constitutional law. 

On the whole, the peculiar features of our constitutional sys- 
tem have stood the test of time. For more than a century, at 
any rate, and until recently, the system has worked fairly well 
in its proper field. When the courts have attempted or have 
been constrained to extend their control over matters essentially 
or mainly political, as the federal Supreme Court did in the 
Dred Scott case and in the legal-tender and income-tax cases, 
the results have been less satisfactory ; and in recent years the 
Supreme Court has acted wisely in avoiding the questions raised 
by the restriction of suffrage in the Southern States and by the 
adoption of the initiative and referendum in Oregon. Legal 
questions that are ultimately economic and social, rather than 
political, form, under our system, the proper domain of the 
judicial power; and it is in this domain that the system has 
worked satisfactorily. It is, however, possible that its satis- 
factory operation has been due, in large measure, to the per- 
sistence, until a recent period, of the economic and social con- 
ditions which prevailed when it was first established. For 
colonial and frontier life, for the settlement and development of 
a vast expanse of territory, free individual initiative and unre- 
strained social cooperation are of the highest value, and a mini- 
mum of legal restraint and governmental supervision is desir- 
able. It is a well-known fact that French and German colonies 
do not thrive to-day as English colonies have thriven ; and this 
is attributed by French and German writers to an unduly elab- 
orate system of governmental management and restraint — to 
what the Germans call das Assessorenthum. Apparently, how- 
ever, as this country has become settled, as its population has 
become denser and its economic system more complex, the 
restriction of governmental action and the extraordinary pro- 
tection accorded to private rights have become less satisfactory. 
There is a growing demand for legislation intended to establish 
a more equal liberty and a less mechanical equality — for what 
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is called " social " legislation. It has been found that legislative 
measures of this sort have great difficulty in running the gaunt- 
let of the courts. The fact that some such measures have been 
pronounced unconstitutional has aroused popular dissatisfaction ; 
there have been many protests; there is a popular agitation 
against the degree of control which our courts exercise over 
legislation. The situation is one that can no longer be met by 
exclusively legal reasoning : the issues are political. 

Popular Sovereignty 

When the federal constitution of 1787 was submitted to the 
conventions of the several states, Hamilton made an ingenious 
effort to reconcile the judicial control of legislation with the 
principle of popular sovereignty. His political argument has 
not worn so well as his legal reasoning. His theory that the 
courts, in refusing to give effect to an unconstitutional law, are 
simply giving effect to the intention of the sovereign, preferring 
the intention of the people to the intention of their agents, 
seemed more satisfactory at the time than it does to-day. It 
does not now fit all the facts. 

The Development of Our State Constitutions 

In the several states, indeed, the written constitutions are now 
more obviously the expression of the will of the people than 
they were in Hamilton's day. In his time, and later, state con- 
stitutions, like ordinary laws, were adopted by representative 
bodies. To-day it has become our practise to submit constitu- 
tional revisions and amendments to popular vote. At the same 
time, however, other changes have occurred that tend to modify 
the relation of the state courts to the state electorates, because 
they tend to efface, within the several states, the distinction be- 
tween constitutional law and ordinary law. 

In the first place, the field assigned to constitutional law, as 
contrasted with the ordinary law, has been greatly extended, until 
today the matters with which each is concerned have come to be 
largely identical. Like our federal constitution, our first state 
constitutions were frames of government and bills of rights. 
By successive amendments and revisions, our later state consti- 
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tutions have projected themselves more and more extensively 
over the fields of legislative procedure, criminal law and pro- 
cedure, private law and civil procedure. When a legislature has 
done something which, in the opinion of the people of the state, 
it ought not to have done, constitutional amendment has usually 
withdrawn from its competence the field of action in which it 
went astray. When a legislature has left undone something 
which, in the opinion of the people, it ought to have done, con- 
stitutional amendment has frequently dealt with the matter in 
the form of positive regulation. The popular dissatisfaction 
with representative legislatures has also expressed itself in con- 
stitutional amendments which permit legislatures to assemble 
but once in two years and limit the duration of their sessions. 

These changes, which have fettered and largely crippled the 
representative legislatures of our states, have brought in their 
train another important change. The direct popular action now 
required in many matters for the development of state law is 
assuming a new form. In addition to the process of constitu- 
tional amendment by referendum, we have now, in many of our 
states, a process of legislation by referendum, and to the legis- 
lative referendum some of these states have added the popular 
initiative. With this change, the distinction between constitu- 
tional law and ordinary law becomes even hazier. The exten- 
sion of constitutional law over the field of ordinary law had 
already largely effaced the distinction between the two bodies of 
law as regards the matters with which they respectively deal. 
The development of direct popular legislation wholly effaces the 
distinction between constitutional law and ordinary law as re- 
gards the source from which they respectively emanate. The 
only distinction that remains is procedural. If a measure be 
submitted to and approved by the electorate in the manner pre- 
scribed for amendment of the constitution, it becomes part of 
the superior constitutional law. If it be submitted and ap- 
proved in the manner prescribed for direct legislation, it be- 
comes part of the inferior ordinary law. If the methods of 
submission and approval are substantially the same in both 
cases, the distinction is purely nominal : a measure that is de- 
scribed, in its title, as an amendment to the constitution is con- 
stitutional law ; a measure not so described is ordinary law. 
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Under these conditions, Hamilton's political reasoning is on 
longer applicable. If a state adopts by popular vote a measure 
that is not described as an amendment to the constitution, and 
if the state judiciary declares this measure unconstitutional, the 
court is not preferring the intention of the people to the inten- 
tion of their agents; it is preferring the earlier intention of 
the people to their later intention, their forethought to their 
afterthought. 

When we consider the constant and irresistible action of 
political facts upon formal law, it is a serious question whether 
the distinction which is still drawn in our states between consti- 
tutional amendment and direct legislation can long be main- 
tained. From the point of view of the popular-sovereignty 
theory, it is quite illogical that the courts should have power to 
declare direct legislation unconstitutional. This may well be 
regarded as an argument against direct legislation ; but we have 
not now to consider whether this form of legislation is or is not 
desirable. It exists and it is spreading; it is, accordingly a 
political fact ; and what we must take into account is the effect 
of this fact upon our political theory and practise. 

The " Recall of Decisions " 

That the formal distinction between the constitutional law 
and the ordinary law of our states is tending to break down and 
disappear is drastically illustrated by a proposal that has at- 
tracted much attention during the past few months, the mis- 
called " recall of decisions." The proposal is that a law which 
has been pronounced unconstitutional by the highest court of a 
state, on the ground that it is in conflict with the state constitu- 
tion, shall, on popular initiative, be submitted to popular vote, 
and, if approved by the electorate, shall become law. 

This proposal is a wholly natural and absolutely logical pro- 
duct of the " people's rule " movement. Moreover, however 
little Hamilton would have liked to see his own artillery turned 
against his own political intrenchments, the proposal is logically 
consistent with the popular-sovereignty theory which he em- 
ployed in defense of the judicial power. If, in pronouncing a 
law unconstitutional, the judiciary represents and acts for the 
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people, preferring their intention to that of their legislative 
agents, it is not easy to show why the intention of the people, 
directly declared, is not to be preferred to that of their judicial 
agents. If, on referendum, the voters of the state may disallow 
the act of one set of agents, it is difficult to see why they may 
not similarly disallow the act of another set of agents. 

It is said, in reply, that a judicial interpretation of law is a 
different thing from an act of legislation. From the popular- 
sovereignty point of view, however, the difference is immaterial : 
the interpretation of constitutional law by a court and the act 
passed by a representative legislature are, each of them, at- 
tempts of agents of the people to express the intention of the 
people. And in fact the distinction between legislation and ju- 
dicial decision is largely a formal one. Every authoritative in- 
terpretation of written law establishes a rule of law ; and, if the 
law to be interpreted be general in its terms, interpretation may 
make a great many rules of law. This fact is recognized in our 
legal theory : the Supreme Court of the United States has more 
than once invalidated a judicial decision rendered by the highest 
court of a state, on the ground that a state may not make " a 
law " impairing the obligation of contract. 

Recognition, however, that a proposal is logically consistent 
with accepted political theory has never been regarded by any 
English-speaking people as a sufficient reason for adopting it. 
When a change in political practise is proposed, such a people 
always inquires, first, whether any change is necessary; second, 
how the proposed change is likely to work. 

The first of the questions is answered by the opponents of 
the " recall " proposal, by pointing out that in most of our 
states it is easy to amend the constitution. In some of our 
states such an amendment may be proposed either by the legis- 
lature or by a small minority of voters, and may be adopted, 
with little delay, by a majority of those who vote on the pro- 
posal. If in other states the process of amendment is unduly 
difficult or protracted, the obvious and sufficient remedy is to 
change the process. On the other hand, the advocates of the 
" recall " proposal insist that the ordinary process of amend- 
ment has unnecessary and undesirable results which the " recall " 
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avoids. This contention was first clearly and intelligibly pre- 
sented by Dean Lewis of the University of Pennsylvania Law 
School. He maintains that the " recall " is not only a more 
efficient instrument for adapting written constitutions to chang- 
ing economic and social conditions, but that it preserves the 
judicial control over unconstitutional legislation which the ordin- 
ary form of amendment tends to impair. This last assertion 
seems to me to be true. 

The question how the " recall " will work in other respects — 
the question, in particular, of its immediate practical results as 
distinguished from its ultimate theoretical results — has been 
little discussed. In endeavoring to indicate how it will prob- 
ably work, we must, of course, take the proposal as it is now 
formulated. It is obviously impossible to consider how all other 
conceivable proposals of a similar general character might 
operate. 

The constitutional restriction upon legislation which has at- 
tracted most attention during the past few years, and which has 
elicited most discussion during the past few months, is found in 
provisions requiring legislative measures to conform to " due 
process of law." And, inasmuch as it has long been recognized 
by our courts that due-process restrictions may cease to be ap- 
plicable and operative when legislative action is taken under the 
" police power," this power also has been much discussed. The 
discussion has not turned upon the proper meaning of due 
process or upon the extent of the police power. The question 
is : how the interpretation which the courts give to these ex- 
pressions is to be controlled ; how the people are to exercise a 
power to determine, in last instance, what their constitutional 
law shall be. 

As the " recall " proposal was originally presented by Mr. 
Roosevelt, the referendum on decisions was not, apparently, to 
be limited to due-process cases ; it was to be available whenever 
a state law was declared to be invalid because in conflict with 
any provision of the state constitution. In view, however, of the 
inconvenient and even absurd results that might possibly be pro- 
duced by an unlimited " recall," it is now proposed that refer- 
enda on decisions shall be limited to due-process cases. The 
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proposal is so formulated, for example, by Mr. William L. 
Ransom in his recent book on Majority Rule and the Judiciary, 
to which Mr. Roosevelt contributes an introduction. 

In order that we may see how this limited " recall " would 
probably work, let us take a situation which has already been 
much discussed, which has been frequently chosen by the ad- 
vocates of the " recall " to illustrate the need of a new remedy, 
and which Mr. Ransom claims would be remedied by a " recall " 
limited to due-process cases. Let us take the situation which 
exists in New York as regards compensation of workmen, or of 
their widows and children, in cases of injury or death caused by 
industrial accidents. A law passed by the state legislature was 
pronounced unconstitutional by the Court of Appeals, because 
it proposed to take the money of the employers without due 
process and was not within the sphere of the police power. It 
is claimed that a " recall " limited to due-process cases would 
have sufficed to validate the law and make it immediately 
effective. But, in pronouncing this law unconstitutional, the 
New York Court of Appeals declared that, for the purpose of 
reaching a decision, it was not necessary for the court to deter- 
mine whether the act was unconstitutional solely as denying due 
process. It declined, in particular, to decide whether it was 
unconstitutional as denying the employers' right to trial by jury. 
It seems clear, therefore, that even if the decision of the court 
had been " recalled," the law would have been validated only 
so far as due process was concerned, and that the question which 
the Court of Appeals declined to decide would remain open. 
If, when this issue was raised, the Court of Appeals should 
again declare the law unconstitutional, it would apparently be 
necessary, under the limited-recall program, to introduce a new 
amendment to the constitution, widening the scope of the recall, 
and to institute a new referendum. If the new amendment 
were limited in its application to the matter of jury trial, it is 
not impossible that question might arise whether the law was not 
in conflict with some other provision of the constitution, or with 
the general spirit of the constitution. 

So numerous are the grounds upon which any law that at- 
tempts to realize what is to-day described as " social justice " 
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may conceivably be pronounced unconstitutional, that it will be 
no easy task to frame a recall amendment that will cover all 
these grounds and yet remain limited in its scope. It seems 
doubtful, to put it mildly, whether any recall proposal thus far 
formulated promises to secure a more speedy adaptation of our 
state constitutions to changing conditions than the existing 
process of substantive amendment. It seems highly improb- 
able that it will bring to a more prompt and satisfactory con- 
clusion any differences of opinion or of sentiment between the 
state courts and the state electorates. For a single political 
battle, terminated by a single substantive amendment, the 
limited " recall " appears to substitute, primarily at least, a 
prolonged political war, in which the electorate would realize 
its intention only after several campaigns. Moreover, after 
each campaign, the limited recall would be widened in its opera- 
tion; and it would thus gradually approach that unlimited 
recall which the supporters of the plan do not at present 
advocate. 

A more fundamental objection, which applies to any con- 
ceivable form of referendum on laws pronounced unconstitu- 
tional, is that it offers us a crude and unsatisfactory means 
of obtaining the end desired. The purpose of the proposed 
referendum is to obtain, particularly in matters of natural right, 
popular expressions of the sense of social justice. Such ex- 
pressions are to create precedents which the state courts are to 
follow. It is, however, extremely improbable that the elector- 
ate will consciously attempt to express its sense of social 
justice. The great majority of the voters will express their 
varying judgments as to the probable effects, good or bad, 
of the particular measure submitted to them. If it be replied 
that the majority judgment will contain, by implication, an 
expression of its prevailing sense of justice, it may be remarked 
that implications are matters of opinion, and that widely differ- 
ent implications may be discovered in every such popular 
decision. After every general election there appear widely 
different theories as to what was really " the verdict of the 
people." It may be added that successive referenda on differ- 
ent measures may well contain implications that cannot easily 
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be reconciled. The difficulty which the courts now experience 
in determining the true reasons for their own decisions on con- 
stitutional questions will appear slight indeed in comparison 
with the difficulty which they will encounter if they be called 
upon to determine, first, what intuitions of social justice seem 
to be implied in a series of popular decisions, and, second, 
what rules of constitutional interpretation can be formulated 
that will express these intuitions. To the average lawyer such 
a process of developing law seems fantastic : hence the gener- 
ally hostile reaction of the legal profession to the " recall " 
proposal. To the student of legal history, on the other hand, 
the process is not fantastic but familiar. It was by this very 
process — the expert interpretation of popular decisions — that 
law was taking form in the Mediterranean city-states twenty-five 
centuries ago and again among the Teutons fifteen centuries 
ago. If the reaction of the legal historian to the proposal 
is also hostile, it is not because the process seems novel but be- 
cause it is seen to be archaic. Like the whole direct-govern- 
ment movement, of which it is a product, it is a reversion to the 
primitive processes of early civilization. 

The Development of the Federal Constitution 

Closely connected with the problem of adapting our state 
constitutions to changing social and economic conditions is the 
problem of the development of our federal constitutional law. 
The due-process requirement and other restrictions found in 
our state constitutions are contained in the federal constitution 
also ; and a state court may declare an act of a state legislature 
invalid because it is in conflict with the supreme organic law of 
the nation as well as with the constitution of the state. The 
New York Workmen's Compensation Act, for example, was 
declared to be in conflict with the federal as well as the state 
constitution; and it would apparently remain invalid even if 
the due-process clause of the state constitution were amended 
or overridden. This being the case, it seems singular that 
at present there should be so much discussion of means of 
developing our state constitutions and so little discussion of the 
possibility of developing the federal constitution. 
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The explanation is, of course, that during the last few years 
the attitude of the federal Supreme Court toward social-reform 
legislation has been more friendly, or at least more tolerant, 
than that of some of our state courts. At Washington the 
judicial interpretation of due process has come to be less purely 
historical than at some of our state capitals, and a somewhat 
wider scope has been attributed to the police power. 

When the highest court of a state has declared a law invalid, 
because in conflict with the federal constitution, there is at 
present no possibility of appeal to the federal Supreme Court. 
Appeal can be taken only when the law is declared to be con- 
stitutional. This rule, however, is statutory ; it is contained in 
the federal Judiciary Act. For the present, accordingly, the 
effort of those who desire to promote social-reform legislation 
is very properly concentrated on the proposal so to amend the 
Judiciary Act that all cases involving a question of federal con- 
stitutional law may be carried to the federal Supreme Court. 
Such a change, coupled with substantive amendment of the 
state constitution or with the adoption of the " recall of de- 
cisions " in the several states, will doubtless, as things stand, 
make the course of social-reform legislation run much more 
smoothly. If appeal lies to the Supreme Court, the state 
courts, in their interpretation of the federal constitution, will 
follow more closely the decisions of the federal judiciary ; and 
it will be increasingly difficult for them to maintain divergent 
interpretations of similar provisions in the state constitutions. 

For the present, then, this opportunist program seems to 
meet the situation. It should, however, be remembered that, 
while the attitude of the federal Supreme Court is at present 
satisfactory to friends of social-reform legislation, this has not 
always been the case. It was not the case a few years ago, 
when the Supreme Court decided by a bare majority (five to 
four) that the New York legislature could not limit the hours of 
adult male labor in bakeries. At that time the United States 
Supreme Court was subjected to nearly as much criticism as 
has since been directed against the New York Court of Appeals. 
The subsequent change observable in the attitude of the Su- 
preme Court is coincident with an unusually rapid change in its 
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membership; and the appointments which have so largely 
changed its membership were made during the period in which 
there was widespread criticism of its conservative position. 
There is no conclusive reason to assume that this court may not 
again, at some future time, become at least as conservative as 
the majority of the state courts. 

The problem of adapting our federal constitution to changing 
economic and social conditions, although for the moment rele- 
gated to the background of political discussion, will in the long 
run be recognized as far more important than the problem of 
constitutional amendment in the several states. Its solution is 
far more difficult. Formal amendment of the federal constitu- 
tion is almost impossible. During the last hundred years no 
amendments have been adopted except those that followed and 
sealed the victory of the national forces in the Civil War. If, 
as now seems probable, the pending income-tax amendment be 
adopted, it must be remembered that this proposal has come 
before the country under exceptionally favorable auspices. Pro- 
posed by a Republican President, approved by the Senate unani- 
mously and opposed in the House of Representatives by only 
fourteen members, it has the further advantage of presenting 
itself, not as an innovation, but as a restoration. It accords to 
Congress a power which that body has previously exercised with 
the approval of the Supreme Court, and of which it has been de- 
prived only because that court has reversed itself. The failure of 
this amendment, indeed, would go far to prove that formal 
change of the federal constitution is at present impossible, but 
its adoption should not unduly elate those who desire further 
amendments. The absurdity of the existing process of amend- 
ment is best illustrated by the fact that thirteen states contain- 
ing less than 5 per cent of the total state population could de- 
feat an amendment supported by thirty states containing about 
95 per cent of the total state population. Under such a pro- 
cess, amendment of the federal constitution is possible only by 
what is practically almost unanimous consent. And even where 
consent is so general as to be almost unanimous, the process is 
exceedingly slow, as is shown by the fact that the income-tax 
amendment was submitted to the state legislatures three and a 
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half years ago and has received but thirty-four of the thirty- 
six state votes required. 

The difficulty of formal amendment has forced us to develop 
our federal constitution largely by interpretation ; and as, in all 
matters not of a strictly political character, the power of final 
interpretation has been accorded to the judiciary, the greater 
part of our unwritten constitutional law is found in the federal 
law reports. So great is the power of interpretation to make law, 
especially when the text to be interpreted is so concise as is that 
of the federal constitution, and so freely has the Supreme Court 
made use of this power, that to many students it seems that 
formal amendment is unnecessary. To many, however, it seems 
doubtful whether our federal constitution meets all the needs of 
the existing generation, and few will be so bold as to affirm 
that it can be adapted without formal amendment to meet all the 
needs of the generations yet to be born. And if a point is 
reached at which the constitution cannot be bent by the economic 
and other social forces which it already checks, there is danger 
that it will be broken. 

Here, again, Hamilton's defense of the judicial power has be- 
come unsatisfactory. The greater part of the written constitu- 
tion took form one hundred and twenty-five years ago ; its most 
recent provisions were adopted nearly half a century ago ; and 
when the Supreme Court declares a law invalid because in con- 
flict with the constitution, it is not preferring the intention of 
the people of the United States to that of their agents ; it is 
preferring the intention of the dead to that of the living. To 
infer any real consent of the living from their acquiescence, 
when change is almost impossible except by revolution, is to 
employ a legal fiction. 

It is not yet formally proposed to apply a popular " recall " to 
the decisions of the federal judiciary; but there have been sug- 
gestions that, if the system should be introduced and should ap- 
prove itself in the several states, it might be extended to the 
nation. The chief difficulty which will be encountered by any- 
one who endeavors to formulate a proposal for the submission 
of constitutional questions to the people of the United States is 
that, in public law, the people means the electorate, and that 
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there is no national electorate. Nor can the forty-eight state 
electorates fitly be recognized for any purpose whatever as 
a national electorate. The conditions on which the different 
states grant the right to vote are so diverse that a popular 
majority obtained in a nation-wide vote would neither de- 
serve nor receive serious consideration. Such a majority might 
possibly be due to the fact that in nine or ten states the total 
vote, and consequently the majorities recorded, were doubled 
by woman suffrage. It might be due to the fact that negroes, 
who vote freely in the northern and western states, are prac- 
tically excluded from the suffrage in the southern states. To the 
total affirmative and negative votes of these forty-eight elec- 
torates no legal significance could reasonably be attached unless 
the conditions of voting were equalized. A " recall " of the 
decisions of the federal judiciary could, of course, be legalized 
only by constitutional amendment. Unless such a proposal car- 
ried with it the further proposal that Congress be empowered 
to determine who should vote, it would assuredly be rejected 
because of its absurdity. If it carried with such a further pro- 
posal, it would probably be rejected by the votes of the south- 
ern states alone, even if the rest of the country favored it. For 
these reasons, if there were no others, the " recall " of federal 
judicial decisions must be regarded as a matter of speculative in- 
terest only. For the present, at least, it is not in the realm of 
practical politics. 

There remains the question whether the federal constitution 
cannot be made more adaptable to social changes by changing 
the process of amendment. Here, in my opinion, we reach the 
heart of the question that is before us. The amending clause 
of the federal constitution can be amended by the vote of three- 
fourths of the states. A new and less difficult method of amend- 
ment, if thus legalized, would make it possible to change by 
orderly and constitutional process any provision of the existing 
constitution except that which assures to all the states equal 
representation in the federal Senate. The different plans which 
have been proposed for amendment of the amending clause in 
the federal constitution are so fully discussed in Mr. Thompson's 
paper that they need not here be noted. By the adoption of 
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any of these plans the constitutional situation would be radically 
improved. To Senator LaFollette's plan there is, however, one 
serious objection. Starting with the sound idea that a majority 
of states is required by the federal principle and a popular ma- 
jority by the democratic principle, he proposes to recognize the 
forty-eight state electorates as a national electorate, and to treat 
a majority resulting from the combination of the heterogeneous 
votes cast in the forty-eight states as a true popular majority. 
The objections to such a procedure have already been stated. 

Conflicting Legal Theories 

There is, as the political debates of the past year have 
shown, a large and respectable body of American citizens who 
deny the necessity of adapting our written constitution to 
changing economic and social conditions. They are satisfied 
with our present organic laws. They are particularly averse to 
qualifying, in any manner, the protection which our written 
constitutions give to personal liberty and to private property. 
They are equally averse to impairing the formal legal equality 
of all persons which these instruments safeguard. They not only 
object to any formal change in what Professor Burgess has 
described as " the constitutional organization of liberty," but 
they dislike any modification of the existing organization by 
re- interpretation of the old formulas. 

Men of this way of thinking are especially numerous in the 
legal profession. The ordinary lawyer is mainly concerned 
with the protection of private rights, and in helping to protect 
them he renders valuable service to society as well as to his 
clients. General social interests are less obvious to him : they 
are in the background of his daily life and thought; private 
rights are in the foreground. 

Most of these persons, whether lawyers or laymen, are in 
reality adherents of the school of natural law. The lawyer who 
has read his Hobbes or his Austin may assent, intellectually, to 
the doctrine that law is the expression of the will of the political 
sovereign ; the lawyer who knows his Maine or his Holmes may 
similarly assent to the theory that law is a historical product; 
the one may call himself an analytical, the other a historical 
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jurist ; but if either feels that there are legal principles which 
the sovereign cannot modify and which historical development 
merely exhibits, he is really a disciple of the natural-law school. 
Similarly, many laymen, who know nothing of the wranglings 
of the philosophical schools, are instinctively adherents of the 
school of natural law, although they might be as much sur- 
prised to hear this as was Moliere's M. Jourdain when he 
discovered that he had unwittingly talked prose all his life. 

Between such persons, and those who believe that law is 
a social instrument which men deliberately fashion to serve 
their purposes, or those who believe that it is a product of the 
entire social life and must needs change with changing social 
conditions, discussion is difficult. 

It may be an irenic suggestion to say that each of these 
philosophical theories has in it a core of truth, but that, as none 
is wholly false, so none embodies the whole truth. There are 
conditions of social life and progress which are so essential that 
no legal system can disregard them, without imperiling the 
welfare and possibly the existence of the society which it 
governs. These conditions may be described as determined 
by nature. As far as they fit into the framework of law and 
are capable of statement as legal principles, they are appropri- 
ately described as natural law. Again : the cooperation on 
which human society is based is not mechanical, like that of 
the ant-hill ; it is a cooperation of free individuals whose per- 
sonality is not wholly merged in any group and whose interests 
are indeed subordinated but not sacrificed to group interests. 
The human type of cooperation is one that leaves room for 
competition ; and social progress is largely the result of 
limited competition. The protection of human personality 
and of individual interests, the staking-off of fields of free 
competition — these are necessary conditions of social life 
among men, and they find expression in the so-called natural 
rights of the human being. On the other hand, the precise 
adjustment of social and individual interests is not, as far 
as we can see, determined by nature. It is determined in 
large measure by the historical development of societies; it 
changes, and apparently must change, as social conditions are 
modified. It is also determined, to a considerable degree, by 
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the human will. And when the conditions of social life and 
progress and the adjustment of social and individual interests 
are to be expressed in written laws and constitutions, the human 
will has complete freedom. The content of legal rules may be 
determined by nature or by history ; their form is determined 
by human authority. It may then be conceded that, in a very 
real sense, there is natural law and there are natural rights. It 
does not follow, however, that any statement of this law or any 
formulation of these rights can be eternally valid. All such 
statements and formulations require continuous evolutive inter- 
pretation ; and from time to time there will be need of restate- 
ments and reformulations. 
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